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NOTICE OF APPEAL 

Intermediate Court of Appeals 

Supreme Court of Appeals of West Virginia 

1. COMPLETE CASE TITLE AND CASE NUMBERS IN LOWER TRIBUNAL

(Include all party designations, such as plaintiff, intervenor, etc.  Use an extra sheet if necessary) 

2. COUNTY OR LOWER TRIBUNAL APPEALED FROM AND NAME OF JUDGE(S) WHO ISSUED 

DECISION(S)  (If the presiding judge was appointed by special assignment, include an explanation of the 
circumstances on an extra sheet.) 

5. NON-PARTICIPANT(S) (list any parties to the lower tribunal action that will not be involved in the appeal and 
provide the name, firm name, address, telephone number and e-mail address of counsel of record for each non-
participant.  Provide the name, address, and telephone number of any self-represented litigant who was a party to the 
lower tribunal action but is not participating in the appeal.) 

ATTACH 
COPIES OF ALL 
ORDERS BEING 

APPEALED 

3. PETITIONER(S)  (list all parties who join in the 

appeal and provide the name, firm name, address, 

phone number, and e-mail address of counsel of 

record for each party.  Self-represented parties 

must provide an address, phone number, and e-

mail address.)

4. RESPONDENT(S) (list all parties against whom 

the appeal is taken and provide the name, firm 

name, address, phone number, and e-mail address 

of counsel of record for each party.  For self-

represented parties provide an address, phone 

number, and e-mail address.)

SAM BRUNETT, et al., Plaintiffs/Petitioners v. WEST VIRGINIA PROFESSIONAL CHARTER SCHOOL

BOARD, Defendants/Respondents, Civil Action Nos. 21-P-340 & 341

[See extra sheet for full case style.]

Circuit Court of Kanawha County, Honorable Jennifer F. Bailey

WEST VIRGINIA PROFESSIONAL CHARTER

SCHOOL BOARD, RANDY SMITH, President of the

West Virginia Senate, ROGER HANSHAW, Speaker of

the West Virginia House of Delegates, PATRICK

MORRISEY, Governor of West Virginia, EASTERN

PANHANDLE PREPARTORY ACADEMY,

WORKFORCE INITIATIVE WEST VIRGINIA,

WEST VIRGINIA ACADEMY, and

CLARKSBURG CLASSICAL ACADEMY.

[See extra sheet for counsel.]

SAM BRUNETT, ROBERT McCLOUD,

and JACLYN SANCHEZ.

[See extra sheet for counsel.]

N/A

SCA EFiled:  Dec 18 2025 
11:56AM EST 
Transaction ID 78030769
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 CASE NAME:

8. ABUSE AND NEGLECT CASES: On an extra sheet, provide a brief list of the names, ages, and parent’s names of 

all minor children, a description of the current status of the parental rights of each parent as of the filing of the notice 

of appeal, a description of the proposed permanent placement of each child, and the name of each guardian ad litem 

appointed in the case. 

  9a.  Is the order or judgment appealed a final decision on the merits as to all issues and all parties? " YES / " NO 

  If your answer is no, was the order or judgment entered pursuant to R. Civ. P. 54(b)?  " YES / " NO 

  If your answer is no, you must attach a brief explanation as to why the order or judgment being appealed is proper    

  for the court to consider. 

  9b. Is the family court order entered under W. Va. Code 48-9-203(f)?  " YES / " NO 

10. Has this case previously been appealed?  " YES / " NO 

If yes, provide the case name, docket number and disposition of each prior appeal. 

11. Are there any related cases currently pending in the Intermediate Court or Supreme Court or in a lower tribunal?   

" YES / " NO  If yes, cite the case, provide the status, and provide a description of how it is related. 

12. Is any part of the case confidential?  " YES / " NO 

If yes, identify which part and provide specific authority for confidentiality. 

13. If an appealing party is a corporation an extra sheet must list the names of parent corporations and the name of any 

public company that owns ten percent or more of the corporation’s stock.  If this section is not applicable, please so 

indicate below. 

" The corporation who is a party to this appeal does not have a parent corporation and no publicly held  

    company owns ten percent or more of the corporation’s stock. 

14. Do you know of any reason why one or more of the Intermediate Court Judges or Supreme Court Justices should be 

disqualified from this case?  " YES / " NO  If yes, set forth the basis on an extra sheet.  Providing the information 

required in this section does not relieve a party from the obligation to file a motion for disqualification in accordance 

with Rule 33.

6. DATE OF ENTRY OF JUDGMENT ON APPEAL 

    DATE OF ENTRY OF JUDGMENT ON POST-   
    TRIAL MOTIONS, IF ANY

7. CRIMINAL CASES: DEFENDANT’S 

SENTENCE AND BAIL STATUS 

Sam Brunett, et al. v. West Virginia Professional Charter School Board, et al.

December 3, 2025

N/A

N/A

Blair v. Brunett, No. 22-0070 (SCoA): preliminary injunction order reversed, injunction vacated, and remanded

Blair v. Brunett (ICA): appeal from same order entering injunction and denying motion to dismiss
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NOTICE OF APPEAL – EXTRA SHEET

CASE NAME: 

Response to SECTION: 

Sam Brunett, et al. v. West Virginia Professional Charter School Board, et al.

1:

SAM BRUNETT, ROBERT McCLOUD,

and JACLYN SANCHEZ,

Petitioners/Plaintiffs,

v.

WEST VIRGINIA PROFESSIONAL

CHARTER SCHOOL BOARD, RANDY SMITH, President of the

West Virginia Senate, ROGER HANSHAW, Speaker of the

West Virginia House of Delegates, and PATRICK

MORRISEY, Governor of West Virginia,

Respondents/Defendants,

and

EASTERN PANHANDLE PREPARTORY ACADEMY,

WORKFORCE INITIATIVE WEST VIRGINIA,

WEST VIRGINIA ACADEMY, and

CLARKSBURG CLASSICAL ACADEMY,

Intervenor-Respondent/Defendants.
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NOTICE OF APPEAL – EXTRA SHEET

CASE NAME: 

Response to SECTION:   

Sam Brunett, et al. v. West Virginia Professional Charter School Board, et al.

2:

Michael R. Williams, Solicitor General

Office of the West Virginia Attorney General

State Capitol Complex

Building 1, Room E-26

1900 Kanawha Blvd. E.

Charleston, WV 25301

(304) 558-2021

michael.r.williams@wvago.gov

Counsel for Petitioners WEST VIRGINIA PROFESSIONAL

CHARTER SCHOOL BOARD, RANDY SMITH, President of the

West Virginia Senate, ROGER HANSHAW, Speaker of the

West Virginia House of Delegates, and PATRICK

MORRISEY, Governor of West Virginia

Dallas F. Kratzer III

Steptoe & Johnson PLLC

41 South High Street, Suite 2200

Columbus, OH 43215

(614) 458-9827

Dallas.kratzer@steptoe-johnson.com

Counsel for Petitioners EASTERN PANHANDLE PREPARTORY

ACADEMY, WORKFORCE INITIATIVE WEST VIRGINIA,

WEST VIRGINIA ACADEMY, and

CLARKSBURG CLASSICAL ACADEMY
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NOTICE OF APPEAL – EXTRA SHEET

CASE NAME: 

Response to SECTION: 

Sam Brunett, et al. v. West Virginia Professional Charter School Board, et al.

4:

Bren J. Pomponio

Mountain State Justice, Inc.

1217 Quarrier Street

Charleston, WV 25301

(304) 344-3144

bren@msjlaw.org

Jeffrey G. Blaydes

Blaydes Law, PLLC

2442 Kanawha Blvd. East

Charleston, WV 25311

(304) 342-3650

wvjustice@aol.com

Joshua E. Weishart

PO Box 1295

Morgantown, WV 26507-1295

(510) 295-8837

joshua.weishart@gmail.com

Lydia C. Milnes

Mountain State Justice, Inc.

1029 University Ave., Suite 101

Morgantown, WV 26505

(304) 326-0188

lydia@msjlaw.org

Counsel for Respondents SAM BRUNETT,

ROBERT McCLOUD, and JACLYN SANCHEZ
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NOTICE OF APPEAL – EXTRA SHEET

CASE NAME: 

Response to SECTION: 

Sam Brunett, et al. v. West Virginia Professional Charter School Board, et al.

9:

In Petitioners' view, the circuit court entered an *interlocutory* order denying a motion to dismiss premised (in part) on an

immunity defense and entering injunctive relief. The order does not enter final judgment, and it contemplates further

proceedings.

This Court has jurisdiction over interlocutory orders of this kind. See Kanawha Cnty. Bd. of Educ. v. S. D. by & through J.

D., 249 W. Va. 401, 405, 895 S.E.2d 485, 489 (2023) ("[T]he Court has expressly authorized the interlocutory appeal of a

denial of a dispositive motion that is predicated on immunity."); Syl pt. 2, State ex rel. McGraw v. Telecheck Servs., Inc.,

213 W. Va. 438, 582 S.E.2d 885 (2003) (noting that the Supreme Court of Appeals has "appellate jurisdiction of civil cases

in equity," including interlocutory orders).

Because of potential ambiguities in the order under review, however, Petitioners have concurrently filed a notice of appeal

with the Intermediate Court of Appeals of West Virginia to preserve their right to appeal in the event that this Court

determines that the order is actually a final order subject to appeal to that court. See, e.g., Burlington N., Inc. v. Nw. Steel

& Wire Co., 794 F.2d 1242, 1247 (7th Cir. 1986) (noting how, where this is "ambiguity" about the proper court for an

appeal, a party can "protect[] its appeal rights by filing a protective appeal"); see also David G. Knibb, Federal Courts of

Appeals Manual § 1:8 (7th ed. May 2025 update) (discussing protective appeals in cases where the proper venue for appeal

is uncertain).



Sam Brunett, et al. v. West Virginia Professional Charter School Board, et al. 

1 

SECTION 16: NATURE OF THE CASE, RELIEF SOUGHT, AND OUTCOME BELOW 

This case involves a challenge to the West Virginia charter-school system.  House Bill 2012 

W. Va. Acts 2021, c. 98 (June 1, 2021), modified the 2019 establishment of charter schools.  The 

law created the West Virginia Professional Charter School Board and empowered it to authorize 

charter school applications.  See W. VA. CODE § 18-5G-2(2)(C).  Plaintiffs believe that the PCSB 

cannot properly authorize charter schools without the consent of the voters in the county in which 

the charter school is found. 

Thus, in September 2021, Plaintiffs filed a lawsuit alleging that PCSB-authorized charter 

schools violated Article XII, section 10 of the West Virginia Constitution.  That section says that 

“[n]o independent free school district, or organization shall hereafter be created, except with the 

consent of the school district or districts out of which the same is to be created, expressed by a 

majority of the voters voting on the question.” W. VA. CONST. art. XII, § 10.  Plaintiffs sued the 

Senate President, the Speaker of the House of Delegates, and the Governor. 

Plaintiffs sought a preliminary injunction against operation of any charter schools without 

a countywide vote.  In January 2022, the circuit court denied the President’s, Speaker’s, and 

Governor’s motion to dismiss and granted a preliminary injunction against the Governor.  A few 

weeks later, the Supreme Court of Appeals stayed that order. 

The Supreme Court of Appeals later reversed and dissolved the preliminary injunction.  As 

relevant here, the Court held that Plaintiffs did “not me[et] the causation” or “redressability” 

elements “of [the] standing test” as to the Governor.  Blair v. Brunett, 248 W. Va. 495, 503-04, 889 

S.E.2d 68, 76-77 (2023).  The Court also expressed “concern[]” with the President’s and Speaker’s 

presence in the case given that Plaintiffs’ only reason “for keeping [them] in this case” was “a 
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speculative and unarticulated possibility that” they “may, in the future, discover a basis for 

mandamus relief against them.”  Id. at 73 n.9. 

On remand, Plaintiffs amended their complaint to add the PCSB.  They did not dismiss the 

President, Speaker, or Governor, and they still sought mandamus relief and a declaration that the 

charter-school law is unconstitutional.  Several charter schools intervened in defense of the law.  

The defendants (intervenors included) then moved to dismiss the complaint, arguing that Plaintiffs 

lacked standing, did not state a constitutional claim, and did not overcome the legislative immunity 

that attaches as to the Senate President and Speaker.  Plaintiffs moved for a permanent injunction.  

The circuit court held a hearing on these pending motions in November 2024. 

In a December 2025 order, the circuit court held that the provisions of House Bill 2012 

relating to PCSB-authorized charter schools violate article 12, section 10 of the West Virginia 

Constitution.  The court thus issued a permanent injunction against further enforcement of House 

Bill 2012, and it instructed that the PCSB is enjoined from authorizing any new charter schools 

without the consent of relevant county voters.  The circuit court also said it would consider a further 

injunction, writ of mandamus, or declaratory judgment after a “reasonable time” if the 

“adjudication” does “not result in corrective legislative or executive action.”  In so holding, the 

circuit court rejected Defendants’ standing arguments and declared the legislative immunity 

provision in West Virginia Code § 55-17-3a to be unconstitutional. 

The circuit court stayed its order for 60 days.  On December 3, Defendants filed a motion 

in the circuit court to stay the injunction order until Defendants exhausted all their appeals.  To 

date, the circuit court has not acted on that motion. 

Defendants now appeal, asking that this Court reverse the permanent injunction order, 

vacate the injunction, and remand with instructions to dismiss this case.   
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SECTION 17: ASSIGNMENTS OF ERROR 

I. The circuit court erred in finding that Plaintiffs have standing to sue the Governor, 

Senate President and Speaker of the House of Delegates—a threshold finding for any relief 

against them.  

Standing is a “threshold issue,” that is a “part” of the constitutional prerequisites for “a 

justiciable case or controversy.” Blair, 248 W. Va. at 501, 889 S.E.2d at 74.  It relates to a court’s 

subject-matter jurisdiction; so, defects here must be fixed with “urgency” and “as early … as 

possible.” In re A.A., 246 W. Va. 596, 606, 874 S.E.2d 708, 718 (2022).  The “burden for 

establishing standing is on the plaintiff.” State ex rel. Healthport. Techs., LLC v. Stucky, 239 W. 

Va. 239, 243, 800 S.E.2d 506, 510 (2017).  Plaintiffs must establish standing “separately for” each 

“form of relief,” Friends of the Earth, Inc. v. Laidlow Envtl. Serv. (TOC), 528 U.S. 167, 185 (2000), 

and “for each defendant,” Disability Rights of S.C. v. McMaster, 24 F.4th 893, 900 (4th Cir. 2022).  

Standing is “comprised of three elements:” (1) injury-in-fact; (2) causation; and (3) redressability.  

Blair, 248 W. Va. at 501, 889 S.E.2d at 74. 

Declaratory relief against the President, Speaker, and Governor falters on causation.  Their 

alleged “injury is that the approval of charter schools would take place in a manner that” they 

believe “does not comply” with the Constitution.  Blair, 248 W. Va. at 502, 889 S.E.2d at 75.  But 

“causation” “requires the named defendants to possess authority to enforce the complained-of 

provision.” Bronson v. Swensen, 500 F.3d 1099, 1110 (10th Cir. 2007).  The President, Speaker, 

and Governor do not approve charter schools—the PCSB does.  W. VA. CODE § 18-5G-2(2).  The 

Governor’s “only role” with respect to this statute is “signing it after its passage and appointing 

PCSB members.” Blair, 248 W. Va. at 502, 889 S.E.2d at 75. 
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On declaratory relief, Plaintiffs cannot meet the redressability element, either.  

Redressability requires that it will “likely be redressed by a favorable decision.”  Babbitt v. United 

Farm Workers Nat. Union, 442 U.S. 289, 298 (1979).  As with causation, “[t]he redressability 

prong is not met when a plaintiff seeks relief against a defendant with no power to enforce a 

challenged statute.” Digit. Recog. Network, Inc. v. Hutchinson, 803 F.3d 952, 958 (8th Cir. 2015).  

A declaration against these defendants would do nothing to prevent Plaintiffs alleged injury.  The 

President, Speaker, and Governor have no future role in enforcing the charter school law.  

Plaintiffs also cannot meet the higher showing for standing for mandamus, which requires 

a “clear legal right to the relief” and a correlated “legal duty” on the part of the specific state 

official “to do the thing” the plaintiff “seeks to compel.”  Smith v. W. Va. State Bd. of Ed., 170 W. 

Va. 593, 596, 295 S.E.2d 680, 683 (1982) (“The clear legal right to the relief sought is generally a 

question of standing” and is “entwined” with the official’s “legal duty.”).  That duty must be “non-

discretionary”—meaning, it must be “so plain” “that no element of discretion is left as to the 

precise mode of its performance.” Syl. pt. 5, State ex rel. Justice v. King, 244 W. Va. 225, 227, 852 

S.E.2d 292, 294 (2020) (cleaned up). 

Section 10 does not impose a legal duty on the President, Speaker, or Governor to offer an 

opportunity to vote on the creation of charter schools.  Nor does it empower the Governor to call 

a special election on charter schools.  Section 10 does not mention the Governor at all.   Plaintiffs 

also have not fixed their “speculative and unarticulated” suit against the President and Speaker.  

Blair, 248 W. Va. at 500 n.9, 889 S.E.2d at 73 n.9.  The circuit court could only order “a State 

official to adjust prospectively his or her conduct.” Id.  But that relief is unavailable against the 

President and Speaker because they have no prospective role here.  Even though the lower court 

order suggests otherwise, the circuit court also cannot order the President and Speaker to exercise 
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their legislative functions.  Section 10 imposes no nondiscretionary duty to fix any failing through 

new legislation.  And the circuit court cannot “make or supervise legislation.”  Lucas v. Fairbanks 

Cap. Corp., 217 W. Va. 479, 489, 618 S.E.2d 488, 498 (2005).  It cannot compel the President or 

Speaker to introduce legislation; nor can it direct the Governor to sign it.  Doing so would 

“constitute a serious invasion of the legislative domain.” United States v. Stevens, 559 U.S. 460, 

481 (2010) (cleaned up). 

II. Separately, the Senate President and Speaker of the House of Delegates are immune, 

the circuit court should have dismissed them.  The circuit court erred in instead finding the 

immunity statute unconstitutional. 

Section 55-17-3a provides that when a suit “challenging the constitutionality of a statute” 

“name[s] the Legislature or [its] presiding officers,” the circuit court must dismiss these improperly 

named officers, W. VA. CODE § 55-17-3a(b)(2), (c).  This immunity applies “retroactively,” id.

§ 55-17-3a(d), requires the President’s and Speaker’s dismissal.  Although the circuit court found 

this statute unconstitutional, “there is a presumption of constitutionality with regard to [this] 

legislation.”  State v. Beaver, 248 W. Va. 177, 192, 887 S.E.2d 610, 625 (2022).  

The immunity does not violate separation of powers principles.  This statute does not 

jeopardize or usurp the judiciary’s ability to “say what the law is” in “particular cases,” Marbury 

v. Madison, 5 U.S. 137, 177 (1803).  Nor does it close the courts to constitutional challenges to 

statutes.  Rather, it ensures that plaintiffs bringing suits challenging the constitutionality of state 

laws bring them against the agencies charged with enforcing those laws and not the legislative 

leaders involved in their passage.  It also protects the courts from being embroiled in overseeing 

legislation.  Separation of powers and Section 55-17-3a reserve that role to the Legislature and its 

members.  Courts “cannot and will not legislate.” King, 244 W. Va. at 231, 852 S.E.2d at 298.  To 
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the extent State ex rel. Workman v. Carmichael, 241 W. Va. 105, 126, 819 S.E.2d 251, 272 (2018) 

holds otherwise, it is mistaken. 

Even before Section 55-17-3a, courts understood that “the state legislature” enjoyed 

“immunity” from injunctions based on “separation of powers.” Perdue v. Ferguson, 177 W. Va. 

44, 47, 350 S.E.2d 555, 559 (1986).  The Supreme Court of Appeals declined to issue writs of 

mandamus against the Legislature based on respect for a coequal branch.  W. Va. Ed. Ass’n v. Leg. 

of W. Va., 179 W. Va. 381, 383, 369 S.E.2d 454, 456 (1988). 

The circuit court further erred in finding that immunity would offend Plaintiffs’ due process 

rights.  It does nothing to bar their suit against the PCSB, the state agency that enforces the law 

they object to.  So, they would lose no due process by the President and Speaker’s dismissal.  Plus, 

the “application of new statutes passed after the events in suit”—even those “ousting 

jurisdiction”—are “unquestionably proper in many situations.” Landgraf v. USI Film Prod., 511 

U.S. 244, 273-74 (1994).  That’s because “no vested right[s]” arise from prospective relief claims 

that “operate[] in futuro,” Id. at 274.  Courts regularly dismiss prospective relief claims, such as 

declaratory judgments, that intervening laws resolve.  E.g., Velogol v. City of Weirton, 212 W. Va. 

687, 689, 575 S.E.2d 297, 299 (2002) (dismissing declaratory judgment challenge rendered moot 

by new ordinance); Cooper v. City of Charleston, 218 W. Va. 279, 624 S.E.2d 716 (2005) (refusing 

to consider declaratory and injunction claims on procedural defects in ordinance replaced during 

litigation by new ordinance). 

III. The circuit court erred in concluding that charter schools violated Article XII, Section 

10 of the Constitution.

Plaintiffs cannot succeed on the merits because charter schools are not created out of any 

existing school district; so, they do not violate Article XII, section 10.  Section 10 does not prohibit 
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charter schools or require an election before they can open.  It provides that “[n]o independent free 

school district, or organization shall hereafter be created, except with the consent of the school 

district or districts out of which the same is to be created, expressed by a majority of the voters 

voting on the question.” W. Va. Const. art. XII, § 10.  The Court must apply these words “in a way 

that is consistent with the original purpose and understanding of the citizens at the time of [their] 

ratification.”  King, 244 W. Va. at 231, 852 S.E.2d at 298.  Its “words are to be understood” as they 

were “generally used” and not “extended to objects not” “contemplated by its framers.” Leonhart, 

114 W. Va. at 13, 170 S.E. at 420.

Context for the Section 10 dates to the post-Civil War era.  At that time, the State’s public 

schools were administered by local districts that typically “embraced … the boundaries of one 

township.” Kuhn v. Bd. of Educ. of Wellsburg, 4 W. Va. 499, 510 (1871).  Originally, the Legislature 

had “exclusive power” to annex the territory of existing school districts to “create [an] independent 

school district.” Syl. pts. 2 & 3, id. at 499.  These districts were “always authorized by special 

act[s]” of the Legislature that “carve[d]” territory “out of” one or more of the previously existing 

township districts and gave it to the newly “created” independent district.  Casto v. Upshur Cnty. 

High Sch. Bd., 94 W. Va. 513, 119 S.E. 470, 471-72 (1923) (emphasis added).  Section 10 was 

adopted in 1872 to limit this power.  Id. at 517, 119 S.E. at 471.   

That historical context guided the Supreme Court of Appeals to hold on two separate 

occasions that Section 10 does not apply to new schools that leave existing school districts’ borders 

in place. First, Herold v. McQueen involved a countywide high school that overlapped the territory 

of several existing school districts.  71 W. Va. 43, 44, 75 S.E. 313, 314 (1912).  In approving 

creation of the school, the Court stressed that “[t]he Legislature could have established the high 

school without submitting the question to a vote of the people at all.” Herold, 75 S.E. at 314.  Nor 
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was the “out of which” language in Section 10 avoided only because the school did not affect those 

other districts that voted against it.  After all, it was a countywide school—so it covered all districts 

in the county—and was empowered to levy taxes “on the taxpayers of the whole county” 

(including those voting against it).  Id. at 315.  Instead, the Court found that the new school did 

not violate Section 10 because “the integrity of the different districts remains intact,” “the several 

boards of education thereof have the same territorial jurisdiction,” and the existing districts had 

“the same amount of property on which to lay their levy to raise revenue to run the schools.” Id.

at 316.  Then, in Casto, the Legislature created a countywide high school that encompassed six 

existing school districts’ territory.  94 W. Va. at 514, 119 S.E. at 471.  The Court again found 

nothing amiss because “the territories of the [existing] school districts are left intact, and the boards 

thereof are functioning as before.” Id. at 472.   

Herold’s and Casto’s precedential value also have not diminished with the change from a 

magisterial district to countywide district system in 1933.  Courts do not rewrite the Constitution 

just because later circumstances might make them seem less relevant.  Rather, they must interpret 

“the Constitution and the laws of this State as they exist.” State v. Smith, 243 W. Va. 470, 478, 844 

S.E.2d 711, 719 (2020).  Just so, the words “created” and “out of” in Section 10 means the same 

thing today as when Herold and Casto applied it.   That’s why Plaintiffs own expert described 

being “carved out” of the territory of an existing district as an essential feature of the independent 

districts of the past.  Robert M. Bastress, Jr., Constitutional Considerations for Local Government 

Reform in West Virginia, 108 W. VA. L. REV. 125, 170 n.179 (2005) (“An ‘independent school 

district,’ . . . is one that is carved out of a county or magisterial school district.”).  

Charter schools are not “created” “out of” existing school districts’ territory.  They operate 

in a defined “recruitment area” that may encompass multiple counties, W. VA. CODE § 18-5G-
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11(a)(4); that is where the school must “actively recruit students.” W. VA. CODE R. § 126-79-

9.2.c.2.  Students who live there cannot be “require[d]” “to enroll in a public charter school.” W.

VA. CODE § 18-5G-11(a)(3).  Nor is any of the territory of the county districts where a charter 

school operates “annexed” to that school.  Kuhn, 4 W. Va. at 500.  Indeed, rather than 

compromising “[t]he integrity of the different districts,” Herold, 71 W. Va. at 50, 75 S.E. at 316, 

the law protects county districts’ territorial boundaries by prohibiting a charter school’s recruitment 

area from “negat[ing] any overlapping attendance area[s]” that the county board of education sets 

“for noncharter public schools,” W. VA. CODE § 18-5G-11(a)(4). So just as in Herold and Casto,

Article XII, section 10 does not apply. 

Charter schools are also unlike the “independent school districts” that Section 10 was 

enacted to prevent in nearly all relevant respects.  Independent school districts were “always

authorized by special act” of the Legislature.  Casto, 94 W. Va. at 516, 119 S.E. at 471.  They were 

“independent of the general system” of education “in the length of the school term, employment 

of teachers, branches taught and to what extent, [and] internal management generally.” Id.  Each 

independent district was its own taxing unit, W. VA. CODE § 11-8-4 (1933), meaning their boards 

of education had authority to “levy [] tax[es] on all taxable property” in the independent district.  

Id. § 18-9-1 (1923), repealed by W. Va. Acts 2022, HB 4353 (June 10, 2022).  Property within an 

independent district’s territory was usually subject to higher taxes than its township district 

counterparts.  Casto, 94 W. Va. at 516, 119 S.E. at 471.   

Charter schools are different.  HB 2012 was not a special act; neither was the 2023 update 

to the charter school law.  Charter schools “are part of the state’s public education system,” W. VA.

CODE § 18-5G-1(c), and they have “no power to levy taxes” at all, or to subject property within its 

recruitment area to additional or different taxes.  Id. § 18-5G-3(b)(2).  The county board’s taxing 
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authority is also unaffected by charter schools.  Each county board can levy the same taxes as 

before, id. § 11-8-6c (1961), on “each class of taxable property within” the county.  Id. § 11-8-

16(4) (2022).  Charter schools are also not independent in the “length of the school term.” Casto, 

94 W. Va. at 516, 119 S.E. at 471.  They must provide the “same minimum number of days” of 

instruction as non-charter schools.  W. VA. CODE § 18-5G-3(c)(5).  They are the same in the 

“branches taught and to what extent, [and] internal management generally.” Casto, 94 W. Va. at 

516, 119 S.E. at 471.  Charter schools are “subject to general supervision by the [State Board of 

Education] for meeting” the same “student performance standards” applicable to “other public 

schools.”  W. VA. CODE § 18-5G-3.  They are also subject to the State Board’s rules.  W. VA. CODE 

R. §§ 126-79-1 et seq. (2021).  And charter schools must meet many of the same reporting and 

accountability standards as other public schools, e.g., W. VA. CODE § 18-5G-3(c)(9) (student 

performance), id. § 18-5G-3(c)(10) (“accounting and financial” standards). 

III. The circuit court erred in concluding that other factors favored an injunction here.

The balance of harms also does not favor the Plaintiffs.  Beyond the abstract loss of their 

right to vote, Plaintiffs struggle to articulate any harms from charter schools.   

On the other hand, the harms from an injunction are weighty.  Any time a court enjoins a 

State from effectuating statutes enacted by representatives of its people, it suffers a form of 

irreparable injury.” Maryland v. King, 567 U.S. 1301, 1303 (2012) (Roberts, C.J., in chambers) 

(cleaned up).  And the public will also be significantly harmed.  Charter schools are designed to 

“improve student learning,” promote “higher student achievement,” and expand parents’ choice.  

W. VA. CODE § 18-5G-1(b)(1)-(2), (4).  The injunction frustrates all of these goals by throwing the 

system into a state of uncertainty—and perhaps closure.  Those are substantial, real-world harms 

that outweigh Plaintiffs’ abstract voting interest.   



FILED | 12/3/2025 2:32 PMFILED | 12/3/2025 2:32 PMFILED | 12/3/2025 2:32 PMFILED | 12/3/2025 2:32 PM
CC-20-2021-P-340

Kanawha County Circuit Clerk
Cathy S. Gatson

Ref. Code: 2589Q1ZKX














































































