PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA
in the City of Charleston on the 25th day of February 2025.

GENERAL ORDER NO. 261.2
In the matter of adopting and implementing
recommendations of the Pole Attachment
Task Force

CASE NO. 24-0703-T-E-CTV-GI
A proceeding on the Commission’s own motion to
initiate a general investigation for the purpose of
establishing a task force to make
recommendations by General Order and/or
modification of the Commission’s Rules for the
Government of Pole Attachments, 150 C.S.R. 38.

COMMISSION ORDER

The Commission adopts and implements the recommendations of the Pole
Attachment Rules Task Force (Task Force); requires the collection of Uniform Pole
Inspection Data and the creation of a Pole Inspection Information Database; and
requires the members of the Task Force to jointly or individually file additional
comments of the creation of a Pole Attachment Working Group.

BACKGROUND

On August 23, 2024, the Commission opened a proceeding on its own
motion to initiate a general investigation to establish the Task Force to consider
and recommend: (1) incorporating by General Order and/or rule modification to the
Commission’s Rules for the Government of Pole Attachments (Pole Attachment
Rules), 150 C.S.R. 38, new processes for the resolution of pole attachment
disputes that delay deployment of broadband projects by implementing a pre-
complaint dispute resolution mechanism similar to the newly adopted Federal
Communication Commission (FCC) Rapid Broadband Assessment Team (RBAT)
and how such a process may be implemented by the Commission; (2) requiring
utilities and pole owners to share pole inspection information with potential
attachers; and (3) requiring utilities and pole owners to provide periodic reporting
to the Commission on compliance with the Pole Attachment Rules and processing
applications by potential attachers.




In addition to Staff, the Commission named all ILECs, competitive local
exchange carriers (CLECs) that serve customers with CLEC-owned physical
facilities, and electric utilities to the Task Force, and invited the participation of
cable television providers, the West Virginia Broadband Council, and the West
Virginia Department of Economic Development Office of Broadband. All, or any
sub-group of CLECs named to the Task Force, could elect to participate jointly
through a representative in lieu of participating independently.

Further, the Commission ordered that the Task Force conduct its initial
meeting on or before October 4, 2024, and further that the Task Force file its final
report and joint recommendations on or before December 16, 2024. For those
Task Force members who did not agree on the recommendations submitted in the
final report, the Commission provided that those members could file separate
comments on or before December 30, 2024. These deadlines were extended by
two subsequent Commission orders. Ultimately, the deadline for the Task Force’s
final report was set for January 31, 2025.

The Task Force met twice: on November 20, 2024 and December 11, 2024.

The Communication Workers of America (CWA) District 2-13 filed
comments on January 29, 2025."

On January 31, 2025, the Task Force filed its Final Report.

On February 13, 2025, Charter Communications (Charter) filed a “Response
to Task Force Final Report” (Charter Response).

On February 14, 2025, comments were filed separately by Frontier West
Virginia, Inc. and Citizens Telecommunications Company dba Frontier
Communications Company of West Virginia (together Frontier); Appalachian
Power Company and Wheeling Power Company (together the Companies)?; and,
the West Virginia Broadband Enhancement Council and the West Virginia Office
of Broadband (together WV Broadband).

' In sum, the CWA recommended that the Commission require only approved contractors to perform
modifications and create a publicly accessible electronic database to enforce this requirement; hear
feedback from safety stakeholders; and require attachers to submit photographs of completed work. See
generally, January 29, 2025, Comments of CWA.

2 in the Companies’ February 14, 2025 Comments the Companies incorporate and reference Comments
filed on January 17, 2025 and January 24, 2025. (Companies’ February 14, 2025, Comments at p. 1.) As
of the date of the February 14, 2025 Comments, however, the January 17, 2025 and January 25, 2025
Comments do not appear on the Commission's web docket in this matter. The January 17, 2025 and
January 25, 2025 Comments are attached to the Companies February 14, 2025 Comments as attachments
1 and 2, respectively.
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On February 20, 2025, Monongahela Power Company and the Potomac
Edison Company (collectively the FirstEnergy Companies), filed Reply Comments
to the WV Broadband Comments (FirstEnergy Comments). Per counsel,
American Electric Power (AEP) and Frontier also agreed with the FirstEnergy
Companies’ Reply Comments.

DISCUSSION

The Commission is charged with regulatory jurisdiction over pole
attachments in W.Va. Code § 31G-4-1, et seq.® Further, the Commission “shall
administer and adjudicate disputes relating to the issues and procedures provided
for under [W.Va. Code § 31G-4-1, et seq.],” titled “Make-Ready Pole Access.™
The Commission created the Task Force to investigate whether any issues relating
to pole attachments have caused delays and difficulties with the expansion of West
Virginia's broadband grant programs and broadband deployment. Further, the
Task Force was charged to consider issues and impediments that cause delays in
processing requests for access to a utility’s poles, ducts, conduits, or rights-of-way,
and recommendations to address those issues and/or impediments. The Task
Force also considered processes for expediting pole attachment disputes that may
delay broadband deployment projects.

The Commission recognizes the importance of broadband access for
communities across West Virginia. Moreover, as noted in the Task Force Final
Report, “the landscape associated with broadband deployment today in West
Virginia is vastly different than perhaps at any previous point due to the
unprecedented funding levels presently available through the Broadband Equity,
Access and Deployment (BEAD) Program, which follows on existing programs
through the Rural Digital Opportunity Fund (RDOF), American Rescue Plan Act
(ARPA), and West Virginia’s own Line Extension Advancement and Development
(LEAD) program, Major Broadband Strategies Program (MBPS), and the Gig
Ready program.®

There are, however, impediments to the timely deployment of broadband
facilities. Important for the purposes behind the Task Force are the delays caused
by pole attachment disputes. Thus, in order to expedite resolution of pole
attachment disputes, the FCC recently amended certain sections of its pole
attachment regulations related to pole attachment disputes, including those
referenced in W.Va. Code § 31G-4-4(b) and Pole Attachment Rule 1.6.

3W. Va. Code § 31G-4-4(a).
“1d.
5 Final Report at Bates 7, p. 4.




Specifically, the FCC amended 47 C.F.R. § 1.1415, which established the
RBAT.® The RBAT is an inter-bureau team created to expedite the resolution of
pole attachment disputes that impede or delay active broadband deployment
projects.” The RBAT process provides a means to resolve pole attachment
disputes prior to filing a formal complaint.® The RBAT'’s goal is to review pole
attachment disputes and assess whether the dispute is appropriate for expedited
mediation and/or placement on the FCC’s accelerated docket.®

In addition to the creation of the RBAT process, the FCC also adopted
regulations requiring utilities to share information about their poles with perspective
attachers.'® Again, this process was created to “help improve the attachment
process and potentially reduce disputes, thus facilitating broadband
deployment.”'" Specifically, upon request utilites must provide to potential
attachers the information contained in their most recent cyclical pole inspection
reports, or any intervening, periodic reports created before the next cyclical
inspection, for the poles covered by a submitted attachment application.

Further, the West Virginia Legislature required the Commission to adopt the
rates, terms, and conditions of access to and use of poles, ducts, conduits, and
right-of-way as provided in 47 U.S.C. § 224 and 47 C.F.R. §§ 1.1401 through
1.1415."3 The Pole Attachment Rules state that an amendment to 47 U.S.C. § 224
or 47 C.F.R. §§ 1.1401 through 1.1415 shall take effect in West Virginia sixty
(60) days after the effective date of the federal change unless otherwise ordered
by the Commission.'

The above provided the backdrop for the Commission’s formation of the
Task Force and its consideration of the Task Force's recommendations. The Task
Force made four recommendations, as described below.

6 See 89 Fed. Reg. 2151 (January 12, 2024). The FCC promulgated its amended pole attachment rules
on January 12, 2024. However, the amendments to 47 C.F.R. § 1.1411(c)(4) and new § 1.1415, 47 CFR
1.1411(c)(4), and 1.1415, did not immediately become effective. 89 Fed. Reg. 2151, 2170 (at Ordering
Clause, 1 107). The effective date of the aforementioned sections would become effective by subsequent
further public notice. |d. By subsequent public notice, the effective date of the amended regulations listed
here was set at July 25, 2024. 89 Fed. Reg. 60317 (July 25, 2024).

789 Fed. Reg 60317, 60318.

8 47 C.F.R. § 1.1415(c). A copy of the amended FCC pole attachment regulations can be found at
https://www.ecfr.gov/current/title-47/chapter-l/subchapter-A/part-1#1.1415.

9 See 47 C.F.R. § 1.1415(b).

0 See 47 C.F.R. § 1.1411(c)(4).

11 89 Fed. Reg. 60317, 60318

1247 C.F.R. § 1.1411(c)(4).

3 W, Va. Code§ 31G-4-4(b).

4 Pole Attachment Rule1.6.




1. Accelerated Informal Dispute Resolution.

First, the Task Force recommended a Rapid Response Team (RRT)
process, similar to the FCC’s RBAT. The Task Force Final Report noted that the
RBAT was largely modeled from a previously adopted process by the Maine Public
Utilities Commission. As such, the Task Force prepared its RRT as process “an
amalgamation of the RBAT process and the process utilized by the Maine Public
Utilities Commission.”'® The RRT is proposed as a multi-divisional team within the
Commission, established to prioritize and expedite the resolution of pole
attachment disputes that are alleged to impede or delay the deployment of
broadband facilities and to provide a coordinated review and assessment of such
disputes through non-binding mediation.®

A. Comments'’
(i) Charter Response

In its Response, Charter indicated that it “fully supports the
recommendations in the Task Force [Final] Report,” including the adoption of the
RRT process.'®

(i) WV Broadband

Initially, WV Broadband indicated that it supported the creation of the RRT.
WV Broadband noted that the Task Force Final Report stated that the WV
Broadband Council requested to be a part of the RRT process, yet the pole owners
objected. WV Broadband was not included in the final proposed RRT process.

In its Comments, WV Broadband clarified that it was the WV Office of
Broadband, specifically, that requested to be a part of the RRT process. Further,
the WV Office of Broadband stated that its request was reasonable. The WV Office
of Broadband explained it “has a real economic interest in pole attachment dispute
resolution because it is funding and supervising the State’s broadband expansion
projects under the ARPA, BEAD, and other grant programs.”*® In addition, “as a
‘pass through awarding agency’ or direct grantor of broadband expansion funds,
the WV Office of Broadband is not a disinterested third party ... [ilt is obligated, by
law and contract, to ensure the success of the projects it funds.”?°

5Task Force Final Report at Bates 10, p. 7.

8Task Force Final Report at Bates 25.

17 Neither Frontier nor the Companies commented on the RRT process.
'8 Charter Response at p. 1.

* WV Broadband Comments at Bates 4 p. 3.

20 |d




The WV Office of Broadband clarified that its request to participate in the
RRT process is limited to situations where the Commission or an interested party
to a mediation believe its participation may aid in the mediation’s efficient
resolution stating that “The WV Office of Broadband is the State’s expert on
broadband projects,”' thus, WV Broadband stated that the Commission should be
afforded with the flexibility and discretion to invite the WV Office of Broadband to
participate in RRT mediations where the Commission believes the WV Office of
Broadband’s participation could be helpful.

B. Commission Order

The Commission has reviewed the final proposed RRT process, and will
adopt the proposed RRT attached as Exhibit 1 to the Task Force Final Report?®
upon entry of this Order. A copy of the RRT process is attached hereto as
Appendix A.>* The Commission finds the process outlined by the Task Force is
comprehensive and a majority consensus in this proceeding, and will facilitate the
purpose of accelerating resolution of pole attachment disputes between attachers
and pole owners. However the Commission will remain flexible regarding seeking
the advice and input of WV Broadband if the Commission determines that the WV
Office of Broadband can be helpful in a particular project brought into the RRT
process.

2. Sharing of Pole Inspection Reports.

The Task Force recommended that the Commission adopt the current FCC
regulations regarding sharing of pole inspection reports as set forth in 47 C.F.R.
§ 1.1411(c)(4),%° and incorporate those rules in the Commission’s Pole Attachment
Rules.?®

The West Virginia Broadband Enhancement Council (WVBEC) and WV
Office of Broadband suggested that the Task Force recommend that the
Commission require pole owners to collect additional information related to pole
location, pole ownership, pole height, pole class, pole installation date, pole
capacity, existing attachments, make-ready information, and the condition of the
pole, which was characterized by the WVBEC and the WV Office of Broadband as
“Uniform Pole Inspection Data”, and that such data be collected by pole owners
when performing pole inspections commencing on and after July 1, 2025.%7

21|d. at Bates 5, p. 4.

22 |g,

28Task Force Final Report at Exhibit 1, Bates 24.

24 The final proposed RRT process is attached to the Task Force Final Report as Exhibit 1, at Bates 25.
25 Attached to Task Force Final Report as Exhibit 2, at Bates 29.

2 |d. at Bates 14-15, pp. 11-12.

27 Task Force Final Report at Bates 13, p. 10.




WVBEC further recommended creating a database with this additional
information.??

This recommendation was prompted because there are no requirements for
standard information to be collected in cyclical pole inspection reports, and the
reports often differ on a utility basis.?° In addition to the collection of the Uniform
Pole Inspection Data, the WVBEC and WV Office of Broadband recommended
that the Uniform Pole Inspection Data be provided to both the Commission and the
WV Office of Broadband so that those entities “could work collaboratively to
determine the feasibility of creating a map to make the Uniform Pole Inspection
Data available to applications seeking federal and state broadband funding ... on
a case-by-case basis.”°

To facilitate the collection of the Uniform Pole Inspection Data, the WVBEC
and WV Office of Broadband offered to seek BEAD funding necessary to establish
a single database, managed by the WV Office of Broadband in coordination with
the Commission.®” The database would collect common pole inspection data
points collected by utilities, pole owners, and attachers. The WV Office of
Broadband would then integrate the data and map it on a prospective basis so that
the information collected could be made available to, and utilized by, grant
awardees.’> WVBEC and the WV Office of Broadband further contended that this
is logical given that “pole inspections in West Virginia are currently being financed
in large part through federal grant funds.”3

While recognizing that the collection of Uniform Pole Inspection Data is “not
without benefit,” the Task Force declined to make the collection of such data and
the creation of a database part of their recommendations to the Commission. In
relevant part, the Task Force stated that “the inclusion of such information does go
beyond that presently required by the FCC Order ... [ijndeed, the FCC expressly
decided against the inclusion of such information.”*

28 |d. at Bates 13-14.

29 |d. at Bates 13, p.10

30 |d.

31d.

32 |d, at Bates 13-14, pp. 10-11.

3 |d. at Bates 14, p. 11.

34 1d., citing, at fn. 10, “Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure
Investment, WC Docket No. 17-84, Fourth Report and Order, Declaratory Ruling, and Third Further Notice
of Proposed Rulemaking,” FCC 23-109 (December 15, 2023) at Paragraphs 32-38.
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A. Comments
(i) Charter

Charter, again, supported the recommendation of the Task Force to adopt
47 C.F.R. §1.1411(c)(4).>® Specifically, Charter stated that the requirement the
pole owners provide their most recent pole inspection reports upon request “is
essential for transparency and safety.”®

(i) WV Broadband

WV Broadband supports the collection of expanded pole information and
sharing of pole inspection data “unreservedly.”®” WV Broadband, however,
requested that the Commission require pole owners to collect expanded data, or
the Uniform Pole Inspection Data referenced supra, and expanded upon the same
in its Comments.

WV Broadband stated that discussions in the Task Force revealed that pole
owners’ historical pole inspection reports differ among utilities. In addition, WV
Broadband indicated that they “believe pole data relevant to prospective attachers
is maintained by pole owning utilities in West Virginia in databases other than
databases that contain their pole inspection reports.”® Thus, WV Broadband
suggested that the Pole Attachment Rules require utilities to collect, on a
prospective basis, the Uniform Pole Inspection Data.®® This data includes pole
location, pole ownership, pole height, pole class, pole installation date, pole
capacity, existing attachments, make-ready information, pole condition, and
inspection reports.*°

In addition, WV Broadband recommended that the Commission mandate
that the Uniform Pole Inspection Data be provided to both the Commission and the
WV Office of Broadband.#' This is to facilitate the creation of a utility pole
attachment database.*> The proposed database would make the Uniform Pole
Inspection Data available to applicants for federal and state broadband funding.*?

35 Charter Response at p. 1.

% |d,

37 WV Broadband Comments at Bates 5, p. 4.

38 |d. at Bates 6, p. 5.

39 |d.

40 |d. at Bates 6-7, pp. 5-6. A description of each category of data is provided in a table on the
aforementioned pages of WV Broadband’s Comments.

41|d. at Bates 7, p. 6.

42 |d.

43 E




The proposed database would be a secured, centralized collection of pole-related
data “in a protected environment.”#4

According to WV Broadband, such information would benefit attachers and
provide for a more efficient, timely deployment of broadband facilities. WV
Broadband does recognize, however, that the database is likely to take several
years to fully develop.#®* To that end, the WV Office of Broadband proposed to
seek funding to facilitate the creation of the database, take the lead on the project,
and assist in data collection.*®

WV Broadband recognized the claims from pole owners and utilities that
pole inspection data is too costly and time consuming to collect. However, they
indicated that without the Uniform Pole Inspection Data, broadband buildouts are
stalled and projects are delayed, making it difficult for internet service providers
(ISP) to meet federally mandated project milestones.*’

In order to facilitate their recommendation, WV Broadband provided its
“Policy Recommendation for a West Virginia Pole Attachment Database,”
prepared by AEComm, a technical consuiting partner of the WV Office of
Broadband.

. (iii) The Companies

The Companies oppose the adoption of 47 C.F.R. § 1.1411(c)(4) and the
requirement that pole owners and utilities share cyclical pole inspection reports.°
The Companies further objected to the subsection of the rule that allows an
attacher to amend its application following receipt of cyclical pole inspection report
data.

Initially, the Companies argued that the burden of the Pole Inspection Report
Rule on Pole Owners outweighs any benefit to third-party attachers. The
Companies argued that the Task Force Final Report “exaggerates the utility of the
Pole Inspection Report Rule.”® Further, they argued that “it is unclear how long
the federal Pole Inspection Report Rule will persist.”™' This is because
“stakeholders have challenged the Pole Inspection Report Rule on procedural

44 |d, at Bates 9, p. 8.

45 |d. at Bates 9, p.8.

46 |d. at Bates 10, p. 9.

47 |d.

48 |d. at Bates 7, p. 6; see also Id. at Exhibit 1, Bates 17.

49 See generally Companies’ February 14, 2025, Comments, Section B., at p. 5, et seq.
5 |d. at p. 6.

511d,




grounds, including an argument that the Pole Inspection Report Rule is ultra vires”
(i.e., without authority).>?

The Companies also argued that the Pole Inspection Report Rule is an
unnecessary and redundant disclosure requirement.>® In sum, they argue that the
data collected by third-party attachers when planning a deployment prior to the
submission of an application, the data in a cyclical inspection report would be stale
and not as accurate as that collected by the application.®® Moreover, the
Companies argued, the data most relevant, whether or not a pole has been
identified for replacement but not tagged as such, has little to no value in practice
because the utility/pole owners will survey all such poles identified in an application
upon receipt of said application.%®

Furthermore, the Companies stated any data contained in a cyclical pole
inspection report would have little to no value for attachers because the reports
cannot be requested until after an application is submitted. “The only way this data
can be used by third-party attachers is through the amendment of pending pole
attachment applications.”® And, the FCC’s Pole Attached Report Rule provides
that an attacher may amend an attachment application after receiving pole
inspection data.>” The Companies, however, requested that the Commission strike
the attachers’ right to amend an application after receiving the pole inspection
data.58

52 |d. In support of this argument, the Companies cite to a Petition for Reconsideration of the FCC's Pole
inspection Report Rule, inter alia, in the FCC docket regarding the amendments to its Pole Attachment
Rules. See Petition for Reconsideration of the Coalition of Concerned Utilities, WC Docket No. 17-84 (filed
February 12, 2024, posted February 13, 2024). The Companies also cite Southern Company, Oncor
Electric Delivery Company LLC, Entergy Corporation, Duke Energy Corporation, American Electric Power
Service Corporation and Ameren Services Company’'s Reply to the Oppositions to the Petition for
Reconsideration of the Pole Inspection Report Ruling, WC Docket No. 17-84 (submitted March 25, 2024,
posted March 26, 2024.) It appears upon review of the FCC’s docket in WC Docket No. 17-84, the Petition
for Reconsideration was not ruled on before the FCC's amended Pole Attachment Rules went into effect.
53 Companies’ February 14, 2025, Comments at p. 7.
S4|d. atp 7.
5 |d. atpp. 7-8.
56 |d. at p. 8.
5747 C.F.R. § 1.1411(c)(4)(iv). This provision specifically states:
After requesting and receiving pole inspection information from a utility related to poles
covered by its application, a new attacher may amend an attachment application at any
time until the utility grants or denies the original application.
(A) A utility that receives such an amended attachment application may, at its
option, restart the 45-day period (or 60-day period for larger orders) for
responding to the application and conducting the survey.
(B) A utility electing to restart the 45-day period (or 60-day period for larger orders)
shall notify the attacher of its intent to do so within five (5) business days of
receipt of the amended application or by the 45th day (or 60th day, if
applicable) after the original application is considered complete, whichever is
earlier.
58 Companies’ February 14, 2025, Comments at pp. 9-10.
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Lastly, the Companies stated that compliance with the Pole Inspection
Report Rule would be burdensome. “Compliance could require producing utilities
to review and redact material from every cyclical inspection report produced within
ten (10) days per the rule.” °

(iv) Frontier

Frontier noted that it is the only member of the Task Force that is a significant
broadband attacher and a pole owner. Frontier commented that it, like other pole
owners, cannot report data that we do not have.®® Frontier suggest the
Commission grant a meaningful opportunity for a hearing for evidence to be heard,
including evidence regarding cost recovery, prior to adopting any requirements that
impose significant new expenses on a party.®’

(v) FirstEnergy Companies

The FirstEnergy Companies posit that the additional data requested by
WV Broadband to be included in the Pole Inspection Reports is of questionable
utility.®? The FirstEnergy Companies further expounded upon the cost and time it
would take to collect the additional data, and implied that it must be determined
who would be responsible for those costs (i.e., customers) or how those costs
would be allocated. Another point raised by the FirstEnergy Companies is that a
mechanism is needed to protect critical infrastructure information from disclosure
pursuant to requests under the West Virginia Freedom of Information Act, W.Va.
Code § 29B-1-1, et seq.®®

B. Commission Order

The Commission will adopt the current FCC regulations regarding the
sharing of pole inspection reports as recommended by the Task Force. The
Commission considered the comments of the Companies in opposition to adopting
this rule, in whole or in part. However, the Commission is under a mandate to
adopt amendments to 47 U.S.C. § 224 or 47 C.F.R. §§ 1.1401 through 1.1415.%4
Specifically, The Pole Attachment Rules state that an amendment to 47 U.S.C. §
224 or 47 C.F.R. §§ 1.1401 through 1.1415 shall take effect in West Virginia sixty

5|d. at 9.

80 Frontier Comments at p.2.

61 ]d,

52 FirstEnergy Comments at p. 1.

63 |d,

84 W, Va. Code 31G-4-4(b): “The commission shall adopt the rates, terms, and conditions of access to and
use of poles, ducts, conduits, and rights-of-way as provided in 47 U.S.C. § 224 and 47 C.F.R. § 1.1401 -
1.1415, inclusive, of the dispute resolution process incorporated by reference in those regulations and any
subsequent modifications or additions to the provisions of the United States Code or Code of Federal
Regulations provisions referenced herein.”
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(60) days after the effective date of the federal change unless otherwise ordered
by the Commission.®® Thus, the Commission will adopt 47 C.F.R. § 1.1411(c)(4) in
its current form. The new requirements will be effective upon entry of this Order.
A copy of 47 C.F.R. § 1.1411(c)(4) is attached to this Order as Appendix B

The Commission has further reviewed the comments and suggestions of
WV Broadband regarding the collection of the Uniform Pole Inspection Data and
creation of the Pole Inspection Database. While it may be a worthwhile endeavor,
and giving due consideration to the Companies, Frontier's, and the FirstEnergy
Companies’ comments, the Commission determined that it cannot make a
definitive ruling regarding a mandate for the collection of Uniform Pole Inspection
Data or the creation of the pole information database. Thus, the Commission will
hold continued proceedings on these issues in Case No. 24-0703-T-E-CTV-GI.

3. Pole Attachment Annual Reporting Requirement.

The Task Force recommended that the Commission adopt an annual
reporting requirement for pole owners.®® The proposed annual report requirement
is attached to the Task Force Final Report as Exhibit 3.%” This recommendation
would require pole owners to file annual reports that contain information regarding
third-party attachments including, “at a minimum, the number of pole attachment
requests and, for each request completed in the reporting year, detail: the number
of poles sought for attachment, the number of new attachments licensed resulting
from the request, and the number of poles replaced associated with each licensed
attachment request (differentiated by those funded by the utility with those funded
by third-party attachers), the time to complete make-ready and make-ready
charges assessed to respective attachers, for each requested license.”8

With regard to the adoption of this requirement, pole owners indicated,
without expressing “outright objection,” that the additional reporting requirements
and collection of data would “impose an administrative burden and added expense
on pole owners.”®® Based upon the Task Force Final Report, the Task Force duly
considered the concerns of the pole owners. The Task Force, however, believed
that “creating and maintaining a database of the type of information being
proposed, compiling this information from available internal sources as necessary,
and subsequently filing the same with the Commission on an annual basis would
not create a substantial burden on the pole owners beyond the initial compilation
of the data necessary for the filing of this annual report with the Commission.””®

85 Pole Attachment Rule 1.6.

86 |d. at Bates 15, p. 12.

67 See Id. at Exhibit 3, Bates 31.

68 Task Force Final Report at Bates 15-16, pp. 12-13.
% Task Force Final Report at Bates 16, p. 13.

0 Task Force Final Report at Bates 16, p. 13.
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The Task Force recommended that annual reporting should be filed by each
pole owner with the Executive Secretary of the Commission by April 30th of each
year for the preceding calendar year.”” To the extent poles are jointly owned, the
Task Force is recommending that the electric utility be required to report on both
its solely and jointly owned poles. In addition, the Task Force recommended that
pole owners should not be confined to the annual reporting requirements being
proposed herein, and thus the Task Force would encourage all pole owners to
supplement its annual reporting with any additional information that is deemed
relevant to the timely processing and licensing of pole attachments in West
Virginia.”? The draft annual reporting requirement is attached as to the Task Force
Final Report as Exhibit 3.7

A. Comments
(i) WV Broadband

WV Broadband endorsed the annual reporting requirement in the Task
Force Final Report of the Task Force. WV Broadband further requested that the
Commission include in the annual report compliance with project development
milestones set forth in Pole Attachment Rules 10.3-10.6.7 WV Broadband further
requested that the Commission require utilities to:

(1) Present both aggregated data on pole attachment
requests for the year and individual data on each pole
attachment request;

(2) Describe any changes in process implemented during
the previous calendar year, and any changes in process
being considered for adoption in future years; and,

(3) Report on both completed pole attachment requests and
pole attachment requests that were withdrawn by an ISP,
rejected by the utility, or were in some stage of
incompleteness, and, if complete, where the application
stands in the process, and the length of time it had been
in that stage of the process.”

71 |d. at Bates 18, p. 15. The Task Force stated the reasonable expectation for the initial filing of this new
annual report by pole owners would be on April 30, 2025. See Id., at fn. 14.

72 Task Force Final Report

73 Task Force Final Report at Bates 30.

4 WV Broadband Comments at Bates 11, p. 10.

8 WV Broadband Comments at Bates 12, p.11.
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The WV Office of Broadband requested that a request for a waiver of any
report be provided to the WV Office of Broadband. WV Broadband did support the
filing of the annual reports on April 30 of each year, beginning with 2025.7°

(ii.) Frontier

Frontier stated that “the Commission should not create new cost burdens
that shift costs unfairly and unreasonably.””” To clarify, Frontier indicated that it “is
willing to provide future annual reports starting with the data for 2024 with available
information.”’®  Frontier, however, was adverse to collecting and providing
additional data outside of what it, and presumably, other pole owners have on
hand.”® “At a minimum,” Frontier stated, “the Commission must grant a meaningful
opportunity for a hearing for evidence to be heard, including evidence regarding
costs and cost recovery, prior to adopting any requirements imposing significant
new expenses on a party.”8°

(ili.) The Companies

The Companies oppose the annual reporting requirement proposed in the
Task Force Final Report.”8! First, the Companies state that adopting the proposed
annual reporting requirement would be inconsistent with the Legislature’s intent,
noting that the FCC did not impose a similar annual reporting requirement and that
the Commission previously rejected proposed deviations from the FCC regulatory
framework.82

The Companies further urged the Commission to reject the annual reporting
requirement because it would impose significant burdens on pole owners while
providing little to no benefit to broadband deployment. Indeed, the Companies
stated:

The Reporting Requirement, if adopted, would require
the Companies to compile and report tens of thousands
of datapoints to the Commission by April 30, 2025 (and
on a yearly basis thereafter). As explained in their

6 |d. at Bates 13, p.12.

7 Frontier Comments at p. 2.

8 |d. (Emphasis added.)

7 id.

80 |d. With regard to cost recovery, Frontier went on to state, “The power companies can and likely will
apply to the Commission to include their expenses in a Commission-approved rate increase ... Frontier has
no such cost recovery mechanism.”

8 Companies’ February 14, 2025, Comments at p. p.1

821d atp.2.
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January 17, 2025 and January 24, 2025 comments®3, the
Companies do not currently have the resources to
shoulder this incredible administrative burden.

The Companies stated that if the Commission would adopt the annual
reporting requirement, it incorporate the revisions proposed in the Companies
January 17, 2025, comments.®

(iv) Frontier and FirstEnergy Companies

Frontier appears to oppose the adoption of the Task Force’s proposed
annual reporting requirement without an opportunity to be heard in an evidentiary
hearing regarding costs and costs of recovery.®®

As noted above, the FirstEnergy Companies also expressed reservation
regarding the proposed annual reporting requirement.86

B. Commission Order

The Commission has reviewed the recommendation in the Task Force Final
Report for the annual reporting requirement. The Commission believes that such
an annual report would be beneficial. However, given the comments raised by the
Companies, Frontier, and the FirstEnergy Companies, it would be premature to
initiate such a requirement with the information currently before the Commission.
As such, along with the Uniform Pole Inspection Data and pole information
database, the Commission will hold continued proceedings in Case No. 24-0703-
T-E-CTV-GI.

4. Joint List of Qutside Contractors and Engineers.

The Commission directed the Task Force to consider and provide
recommendations on the extent to which electric utilities and ILECs might be able
to jointly approve a list of engineers and/or contractors that are authorized to
review proposed pole modifications and perform modifications to both the power
and communication space and how best to facilitate this process.?’

83 Again, these comments referenced by the Companies are attached to the Companies’ February 14, 2025,
Comments, and were not docketed in this proceeding on the Commission’s web docket.

84 Companies’ February 24, 2025, Comments at p. 5. The Companies’ January 17, 2025, Comments are
attached as Exhibit 1 to the Companies’ February 14, 2025, Comments.

85 Frontier Comments at p. 2.

8 See, supra, p. 11.

87 Pole Attachment Rule 11.1 requires a utility “to make available and keep up-to-date a reasonably
sufficient list of contractors it authorizes to perform self-heip surveys and make-ready that is complex, and
self-help surveys and make-ready that is above the communication space on the pole.” “The new attacher
must use a contractor from this list to perform self-help work that is complex or above the communications
space.” Pole Attachment Rule 11.2 states that “[a] utility may, but is not required, to keep up-to-date a
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At the initial meeting, the primary pole owners in West Virginia - AEP, First
Energy, and Frontier - expressed a willingness to work cooperatively to provide
such a list. During the Task Force second meeting on December 11, 2024, the
primary pole owners produced their list of approved engineers and outside
contractors.® This list was subsequently shared with the members of the Task
Force and is attached to the Task Force Final Report as Exhibit 4.8°

The Task Force noted that the primary pole owners added additional
approved contractors for work in both the communications and electric space to
their list(s). The approval of new contractors, however, can take several months
or more to ensure the contractors are qualified to safely perform the work.

The Commission has reviewed the list of approved contractors provided by
primary pole owners and the comments of the Task Force regarding the same.
The Commission finds that a readily available list of jointly approved contractors
from the pole owners will accelerate the deployment of broadband in West Virginia,
and make the application process and approval more efficient. Thus, the
Commission has attached the joint list of approved contractors as Appendix C to
this Order. The Commission will further require that pole owners update the joint
list of approved contractors quarterly, beginning on June 30, 2025. The updated
list will be maintained by the pole owners in a readily accessible format on the pole
owners’ website related to attachment applications and/or joint use request.

5. Implementation of the Task Force’s Recommendations.

The Task Force recommended that that for purposes of expediency, its
substantive recommendations should initially be adopted thorough a General
Order. According to the Task Force, “[t]his will allow for all stakeholders involved
in the deployment of broadband in West Virginia to take more immediate
advantage of the Task Force’s recommendations.”® The Commission agrees, and
will implement the Task Force’s recommendations as indicated herein upon entry
of this General Order. '

The Commission will, however, pursue the appropriate modification of its
Pole Attachment Rules as soon as practical. The Commission would also request
further comments on the creation of the Pole Attachment Working Group, as
referenced in the Task Force Final Report. As it is understood, the Pole
Attachment Working Group would “be charged with the responsibility to monitor

reasonably sufficient list of contractors it authorizes to perform surveys and simple make-ready. If a utility
provides such a list, then the new attacher must choose a contractor from the list to perform the work.”

88 Task Force Final Report at Bates 20.

89 See |d. at Exhibit 4, Bates 33.

% Task Force Final Report at Bates 21, p. 18.
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state and federal pole attachment issues and advise the Commission on those
developments, discuss new issues and ideas as deemed necessary, evaluate the
complaint and informal dispute resolution process, offer input on any changes in
formal regulations and make recommendations regarding whether the
Commission should adopt subsequent FCC rule changes in West Virginia.”! Any
comments should be filed in Case No. 24-0703-T-E-CTV-GI within thirty (30) days
of the entry of this order.

FINDINGS OF FACT

1. On August 23, 2024, the Commission opened a proceeding on its own
motion to initiate a general investigation to establish the Task Force to consider
and recommend: (1) incorporating by General Order and/or rule modification to the
Pole Attachment Rules new processes for the resolution of pole attachment
disputes that delay deployment of broadband projects by implementing a pre-
complaint dispute resolution mechanism similar to the newly adopted FCC’s RBAT
and how such a process may be implemented by the Commission; (2) requiring
utilities and pole owners to share pole inspection information with potential
attachers; and (3) requiring utilities and pole owners to provide periodic reporting
to the Commission on compliance with the Pole Attachment Rules and processing
applications by potential attachers.

2. On January 31, 2025, the Task Force filed its Final Report.

3. In the Task Force Final Report, the Task Force made four key
substantive recommendations.

4. First, the Task Force recommended that the Commission establish an
accelerated informal dispute resolution process similar to the FCC's RBAT
process.%?

5. Specifically, the Task Force proposed its RRT process, attached to
this Order as Appendix A. %

6. Second, the Task Force recommended that the Commission adopt
the newly amended FCC rule that requires a utility to provide attachment
applicants, upon request, information contained in the utilities most recent cyclical
pole inspection report.®*

9 |d.
92 Task Force Final Report at Bates 11, p. 8.
9 |d,

9 |d. at Bates 14-15, pp. 11-12.
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7. Specifically, the Task Force recommended that the Commission
adopt the current FCC regulations (as amended) contained in 47 C.F.R.
§1.1411(c)(4). A copy of the Code of Federal Regulations section is attached to
the Order as Appendix B.

8. Third, the Task Force recommended that the Commission adopt an
annual report requirement for utilities and pole owners.%®

9. The primary pole owners — AEP, First Energy, and Frontier
Communications — provided a joint list of approved engineers and contractors.®
A copy of the joint list is attached to this Order as Appendix D.

10. The Task Force recommended that that for purposes of expediency,
the substantive recommendations should initially be adopted thorough a General
Order. According to the Task Force, “[t]his will allow for all stakeholders involved
in the deployment of broadband in West Virginia to take more immediate
advantage of the Task Force’s recommendations.”’

11. WV Broadband recommended that the Commission require pole
owners to collection the aforementioned Uniform Pole Inspection Data. The
purpose behind the collection of this information is the fact that there are no
requirements for standard information to be collected in cyclical pole inspection
reports, and the reports often differ on a utility basis.%

CONCLUSIONS OF LAW

1. The Commission is charged with regulatory jurisdiction over pole
attachments in W.Va. Code § 31G-4-1, et seq.®® Further, the Commission “shall
administer and adjudicate disputes relating to the issues and procedures provided
for under [W.Va. Code § 31G-4-1, et seq.],” titled “Make-Ready Pole Access.”'®

2. The Commission should adopt the proposed recommendation of the
creation of the RRT attached to this Order as Appendix A with the condition that
the Commission may decide to request the advice of WV Office of Broadband for
a particular RRT dispute if the Commission determines that such participation will
enhance the process and reasonably contribute to the resolution of a dispute..

% See, e.g., Id. at Bates 18-19, pp. 15-16.
% Joint Report at Bates 20, p. 17.

7 Joint Report at Bates 21, p. 18.

% |d. at Bates 13, p.10

% W, Va. Code § 31G-4-4(a).

100 Id.
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3. The Commission should adopt the current FCC regulations contained
in 47 C.F.R. §1.1411(c)(4) that requires a utility to provide attachment applicants,
upon request, information contained in the utilities most recent cyclical pole
inspection report attached to this Order as Appendix B.

4, The Commission finds that a readily available list of jointly approved
contractors from the pole owners will accelerate the deployment of broadband in
West Virginia, and make the application process and approval more efficient. The
Commission should require that pole owners update the joint list of approved
contractors, attached to this Order as Appendix D, quarterly, beginning on June
30, 2025. The updated list shall be maintained by the pole owners in a readily
accessible format on pole owners’ website related to attachment applications
and/or joint use request.

5. It is reasonable that the Commission hold further proceedings in Case
No. 24-0703-T-E-CTV-GlI on the issues of:

(1)  Collection of Uniform Pole Collection Data;

(2) The creation of a pole information database, including logistics
of collecting the data, privacy concerns, any funding that may
be available to facilitate the collection of data, creation of the
database, access to the database, and maintenance of the
database;

(3)  The annual report requirement for pole owners including what
data is included, collection of the data, and any cost/cost
recovery proposals’; and,

(4) The Pole Attachment Working Group, as referenced in the Task
Force Final Report and herein.

6. Within ten (10) days of this Order, the Commission will require the
members of the Task Force, including Staff, the Companies, Frontier, the
FirstEnergy Companies, and Charter, to meet and confer and propose a
procedural order, with deadlines for intervention, prefiled testimony, rebuttal
testimony, and proposed hearing date(s) for further proceedings on the
outstanding issues as specifically described herein. The WV Office of Broadband
and WV Broadband Council are further invited to participate as interested parties.
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ORDER

IT IS THEREFORE ORDERED that the recommendations of the Task Force
regarding the Rapid Response Team, attached to this Order as Appendix A, are
hereby accepted and implemented upon entry of this General Order as further
described herein.

IT IS FURTHER ORDERED that the Commission adopts the Federal
Communication Commission Pole Inspection Report Rule, 47 C.F.R. §
1.1411(c)(4), attached to this Order as Appendix B, upon entry of this General
Order as further described herein.

IT IS FURTHER ORDERED that utilities and pole owners shall update the
joint list of approved contractors, attached to this Order as Appendix C, quarterly,
beginning on June 30, 2025. The updated list shall be maintained by the utilities
and pole owners in a readily accessible format on their respective websites related
to attachment applications and/or joint use request.

IT IS FURTHER ORDERED that within ten (10) days of this Order, the
members of the Task Force, including Staff; Appalachian Power Company and
Wheeling Power Company; Charter Communications; Frontier West Virginia, Inc.
and Citizens Telecommunications Company of West Virginia dba Frontier
Communications Company of West Virginia; Monongahela Power Company and
the Potomac Edison Company, shall meet and confer and propose a procedural
order, with deadlines for intervention, prefiled testimony, rebuttal testimony, and
proposed hearing date(s) for further proceedings on the outstanding issues as
described herein. The West Virginia Department of Economic Development Office
of Broadband is invited to participate as interested parties.
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IT IS FURTHER ORDERED that the Executive Secretary of the Commission
shall serve a copy of this Order by electronic service on incumbent local exchange
telecommunications companies, electric utilities, competitive local exchange
carriers and cable television providers. In addition, the Executive Secretary shall
serve a copy of this Order electronically and by United States Mail on the West
Virginia Broadband Council and the West Virginia Department of Economic
Development Office of Broadband, and on Commission Staff by hand delivery.

A True Copy, Teste,

Karen Buckley, Executive Secretary

JAF/lcw
GO 261.2c.sca
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Appendix A

Rapid Response Team Mediation of Pole Attachment Disputes

1.  Establishment of Rapid Response Team

A multi-divisional team within the Commission, to be known as the Rapid
Response Team (“RRT"), shall be established to prioritize and expedite the
resolution of pole attachment disputes that are alleged to impede or delay the
deployment of broadband facilities and to provide a coordinated review and
assessment of such disputes through non-binding mediation. The RRT shall
consist of one or more staff from the Commission’s Utilities, Engineering and/or
Legal Divisions as necessary. The Division Directors shall designate appropriate
individuals from their respective divisions to serve on the RRT as necessary from
time-to-time. If necessary, the mediation of such disputes will be conducted by
personnel from the Commission’'s Administrative Law Judge Division as
designated by the Chief Administrative Law Judge. |

2. Activities Prior to Initiating an Informal Pole Attachment Complaint

Any party contempiating the submittal of an informal pole attachment
complaint to the RTT must first contact the other party or parties involved with the
underlying dispute and provide notice that the initiating party plans to file an
informal complaint with the RRT a minimum of within two (2) business days prior
to the filing of any such informal complaint.

3. Initiating Informal Pole Attachment Complaints

a. The initiating party shall submit the informal complaint electronically to the
Commission’s RRT at (Email Address To Be Determined) and to the responding
party’s designated contact. The informal complaint must contain the appropriate
caption for the Complaint (name of initiating company, pole owner(s) name(s), and
date of submittal). The substance of the actual informal complaint must be
provided in an electronic document in PDF format attached to the email

submission.
b. An informal complaint must at a minimum contain the foHoWing information:
i. the pertinent facts underlying the informal complaint;

ii. adescription of any potential harm that is occurring or is likely to occur as a
result of the situation and any aspects of the dispute requiring immediate redress;
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iii. indicate whether the dispute relates to an active broadband deployment plan
or project. If yes, briefly explain the nature of such broadband deployment plan or

project;

iv. indicate whether the plan/project is subject to a government-funded
broadband program deadline, and if so, identify the amount of governmental
funding at stake;

v. list the number of poles subject to this dispute, the length of time each
application related to those poles has been pending, and what phase of the
attachment application each pole or group of poles is in (e.g. initial review,
survey/engineering, make-ready, etc.);

vi. provide a description of the steps which the involved parties have taken to
resolve the dispute prior to the submittal of the informal complaint;

vii. identify the relevant statutory provision(s) and/or section(s) of the
Commission’s Pole Attachment Rules or orders alleged to have been violated;

viii. summarize the specific relief being sought;
4. Response to the Informal Complaint

a. The respondent party to the informal compliaint shall submit a written
response thereto within five (5) business days of receipt of the informal complaint.
The response to the informal complaint shall be simultaneously served upon the
party initiating the informal complaint.

b. The RRT shall gather and promptly review all pertinent information
submitted by the parties relative to the informal complaint.

5. Informal Complaint Mediation Procedure

a. The Chief Administrative Law Judge will appoint a mediator to conduct the
mediation. The initial mediation between the involved parties shall be scheduled
to occur within seven (7) business days after the informal complaint is served upon
the respondent party. Participation in the RRT mediation shail be mandatory for
the complainant and respondent.

b. The mediator's function is to be impartial and to encourage voluntary settlement
by the parties. \

c. The mediator may not compel a settlement. The mediator may schedule
meetings of the parties, direct the parties to prepare for those meetings, hold

2
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private caucuses with each party, request that the parties share information,
attempt to achieve a mediated resolution, and, if successful, assist the parties in

preparing a written agreement.

d. Participants in the mediation shall include appropriate representatives from each
party that are involved in the pole attachment application, survey, and make-ready
processes and have the authority to enter into a settlement of the matters at issue.

e. Oral representations and written materials or submissions produced during the
mediation process (“Mediation Communications”) shall be private and confidential
between the parties and may not be used or disclosed in any formal proceeding
before the Commission or before any other tribunal unless compelled to do so by
applicable law. Documents and information that are otherwise discoverable do not
become Mediation Communications merely because they are disclosed or
discussed during mediation. Unless otherwise directed by the Commission, the
existence of the mediation will not be treated as confidential. The foregoing
notwithstanding, a party may request that the existence of the mediation be treated
as confidential in a case where this fact has not otherwise been publicly disclosed,
and unless prohibited by applicable law, the Commission may grant such a request

for good cause shown.

f. Parties to the mediation shall reduce to writing the mediated resolution of all or
any portion of the mediated issues and submit the resolution to the mediator.

g. Any member of the commission staff or an Administrative Law Judge who serves
as a mediator in any RRT informal complaint proceeding shall, by virtue of having
served in such capacity, be precluded from serving in a decision-making role or as
a witness on matters subject to the underlying mediation in any formal commission
case involving the same parties and the same issues.

h. The RRT informal compiaint mediation process shall be completed within thirty
(30) calendar days from the date the initial informal complaint is submitted to the

RRT for consideration.

i. For good cause shown, the time frame for completion of the RRT informal
complaint mediation may be extended by the mediator for a maximum of fifteen

(15) additional calendar days.

j. If an informal complaint is not resolved satisfactorily through the RRT informal
complaint mediation process, then either party to the dispute retains the ability to
file a formal Complaint with the Commission.
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| Appendix B
47 CFR § 1.1411(c}(4)

Information from cyclical pole inspection reports.

(i) Upon submitting its attachment application, a new attacher may request in
writing that the utility provide, as to the poles covered by such attachment
application, the information regarding those poles contained in the utility's most
recent cyclical pole inspection reports, or, if available, any more recent pole
inspection report. The utility shall provide the new attacher with this information
within ten (10) business days of the new attacher's written request.

(ii) Utilities shall retain copies of their pole inspection reports, in the form they are
created, until a superseding report covering the poles includéd in the attachment
application is completed.

(iii) For purposes of this section, a cyclical pole inspection report is any report that
a utility creates in the normal course of its business that sets forth the results of a
routine inspection of its poles during the utility's normal pole inspection cycle.

(iv) After requesting and receiving pole inspection information from a utility related
to poles covered by its application, a new attacher may amend an attachment
application at any time until the utility grants or denies the original application.

(A) A utility that receives such an amended attachment application may, at its
option, restart the 45-day period (or 60-day period for larger orders) for responding
to the application and conducting the survey.

(B) A utility electing to restart the 45-day period (or 60-day period for larger orders)
shall notify the attacher of its intent to do so within five (5) business days of receipt
of the amended application or by the 45th day (or 60th day, if applicable) after the
original application is considered complete, whichever is earlier.
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Appendix C
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